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STATEMENT OF THE CASE
Nature of the Case
A jury found Dorothy Marx guilty of felony driving under the influence of alcohol and
the district court sentenced her to a unified term of five years, with two years fixed, and retained
jurisdiction. After Ms. Marx successfully completed her rider, the district court placed her on
probation for a period of ten years. The district court also ordered that Ms. Marx's driving
privileges be absolutely suspended for five years.

In doing so, the district court abused its

discretion by acting outside the boundaries of its legal authority.

While Idaho Code § 18-

8005( 6)( d) authorizes the court to impose a five-year license suspension, only the first year can
be an absolute suspension, and the statute specifically authorizes a defendant to petition the court
for a restricted license during the remaining suspension period. This Court should vacate the
five-year absolute driving privileges suspension imposed by the district court.

Statement of the Facts and Course of Proceedings
The State filed a criminal complaint alleging that Dorothy Marx committed nonaggravated felony driving under the influence (DUI) of alcohol and/or drugs, based upon
Ms. Marx's purported impairment,1 and the fact that she had a prior felony DUI within the
previous 15 years. (R. 46206, pp.22-24.) 2 A jury found Ms. Marx guilty of driving under the

1

Ms. Marx's breath alcohol content was measured at .10 and .095; however, the arresting officer
failed to adhere to the standard operating procedures approved for the Lifeloc FC20 measuring
device, and the State did not charge Ms. Marx under the per se theory. (R.46206, pp.28-35, 5277, 84; Tr. 12/29/17,p.19, L.4-p.20, L.18.) See also I.C. §§ 18-8002; 18-8002A; 18-8004.
2
The Supreme Court ordered the Clerk's Record and Reporter's Transcripts for Ms. Marx prior
appeal in Supreme Court docket number 46206-2018 be augmented into the record in this
appeal. Citations to the prior Clerk's Record will be designated as "R. 46206," while citations to
the relevant transcripts will include the date on which the proceedings occurred.

1

influence, and she admitted she had a prior felony DUI conviction within the previous 15 years.
(R. 46206, pp.312-27.)
The sentencing judge 3 imposed upon Ms. Marx a unified term of five years, with two
years fixed, and retained jurisdiction. (R. 46206, pp.359-61; Tr. 7/9/18, p.527, Ls.7-10.) In
pronouncing its sentence, the court imposed a five-year license suspension, but acknowledged, "I
know there are some provisions for a restricted license at some point. You can certainly ask for
that. I don't want to prejudge things too much, but the likelihood of you getting a restricted
license from me are very slim." (Tr. 7/9/18, p.528, Ls.4-13.) Ms. Marx filed a timely Notice of
Appeal, and the Court of Appeals affirmed her sentence. (R.46206, pp.363-66; State v. Marx,
Unpublished Opinion (May 16, 2019.)
Upon completion of her rider, the district court placed Ms. Marx on probation.
(R., pp.24-33.) As part of its pronouncement, the district court stated, "Judge Carey has ordered,
and the order continues from the judgment, that you absolutely have no driving privileges for
five years. All driving privileges are suspended for five years from your release from custody."
(Tr. 3/11/19, p.27, Ls.8-12.) The order placing Ms. Marx on probation included the following
prov1s1on:
IT IS HEREBY ORDERED that the defendant's driver's license or permit
is suspended for a period of five (5) years during which time Defendant will have
absolutely no driving privileges, to commence on the date of the Defendant's
release from incarceration, or upon conclusion of any other current driver's
license suspension. However, after the completion of the five year absolute no
driving suspension, the Defendant may drive a motor vehicle only if it is properly
licensed, insured and equipped with a functioning interlock device during her
term of probation. If the defendant is allowed to drive, no minors under the age of
18, will be allowed to be in the vehicle.

3

The Honorable George D. Carey imposed Ms. Marx's original sentence and retained
jurisdiction (R. 46206, pp.355-63), while the Honorable Nancy Baskin entered the order
suspending Ms. Marx's sentence and placing her on probation (R., pp.21-33).
2

(R., p.27.) Ms. Marx filed a timely Notice of Appeal. (R., pp.34-37.)

3

ISSUE
Did the district court abuse its discretion by acting outside the boundaries of its legal authority,
when it imposed upon Ms. Marx a five-year absolute suspension of her driving privileges?

4

ARGUMENT
The District Court Abused Its Discretion By Acting Outside The Boundaries Of Its Legal
Authority, When It Imposed Upon Ms. Marx A Five-Year Absolute Suspension Of Her Driving
Privileges
Ms. Marx was convicted of felony DUI because she was found guilty of driving under the
influence and she had a prior felony DUI conviction within the previous 15 years.
(R. 46206, pp.312-27; see also I.C. §§ 18-8004(1)(a), 18-8005(9).) As such, Ms. Marx was
subject to the penalty provisions found in I.C. § 18-8005(6). See I.C. § 18-8005(9). Idaho
Code § 18-8005( 6)( d) requires the district court to order an absolute license suspicion for a
period of one year, but provides the district court with the discretion to impose an additional
four-year suspension. Thus, the district court's decision to order a license suspension beyond a
one-year term must be reviewed for an abuse of discretion.
In reviewing a district court's discretionary determination, appellate Courts considers
four factors:
Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)

acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached
its decision by the exercise of reason.

Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018) (emphasis added).
The district court in this case abused its discretion by acting outside the boundaries of its
discretion when it imposed a five-year absolute suspension of Ms. Marx's driving privileges, as
that sanction is not authorized by Idaho law. Idaho Code § 18-8005(6)(d) states that a person
who has been found guilty of felony DUI,
Shall have his driving privileges suspended by the court for a mandatory
minimum period of one ( 1) year after release from imprisonment, during which
time he shall have absolutely no driving privileges of any kind, and may have his

driving privileges suspended by the court for an additional period not to exceed
four (4) years, during which the defendant may request restricted driving

5

privileges that the court may allow if the defendant shows by a preponderance of
the evidence that driving privileges are necessary for his employment or for
family health needs;
LC. § 18-8005(6)(d) (emphasis added). By its plain language, LC. § 18-8005(6)(d) requires the
district court to impose a one-year absolute driver's license suspension, and grants the court
discretion to impose an additional four-year non-absolute suspension, but the court must provide
the defendant the opportunity to request restricted driving privileges during that four-year term.
In contrast, a person found guilty of aggravated DUI, "Shall have his driving privileges
suspended by the court for a mandatory minimum period of one (1) year after release from
imprisonment, and may have his driving privileges suspended by the court for not to exceed five
(5) years after release from imprisonment, during which time he shall have absolutely no driving

privileges of any kind. . .. " I.C. § 18-8006(1 )( d) (emphasis added).

Reading these statutes

together, a district court acts beyond its legal authority, and thus abuses its discretion, when it
imposes a five-year absolute suspension of driving privileges, for a non-aggravated, felony DUI.
Thus, the district court abused its discretion in this case by imposing a five-year absolute
suspension of Ms. Marx's driving privileges.

CONCLUSION
Ms. Marx respectfully requests that this Court vacate the district court's order imposing a
five-year absolute suspension of her driving privileges, and remand her case to the district court
with instructions that the court impose a license suspension authorized by Idaho law.
DATED this 22 nd day of October, 2019.

I sf Jason C. Pintler
JASON C. PINTLER
Deputy State Appellate Public Defender
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EVAN A. SMITH
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